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PHIPPSBURG — Lawmakers, shellfish harvesters, environmentalists, shipbuilders and Navy sailors
are among the vast nhumber of stakeholders waiting to see whether a study of the Kennebec River
bottom later this month shows sufficient depth for a destroyer to sail away from Bath Iron Works.

Wide-ranging controversy surrounds a proposal by the U.S. Army Corps of Engineers to dredge the
channel this August to make way for the departure of the DDG-111 USS Spruance in early
September.

Phippsburg clammers and local environmentalists argue that the summer dumping of dredge spoils
in the river will devastate area clam flats, while fishing guides and seasonal business owners
expressed concerns that the loud, unsightly process will scare away tourists at a time of year crucial
for their businesses.

Bath Iron Works and Navy officials counter that the livelihoods of thousands of shipbuilders depend
on their ability to keep the channel deep enough for ship departures and that the impacts of the
dredging project on the ecosystem will be less severe than opponents claim.

Debate over whether the summer dredging should be allowed — dredging has long been permitted
during winter months, when riparian wildlife and businesses are less active — has given way to a
larger battle over the official water quality rating of the Kennebec.

Where the debate goes from here hinges, in part, on the outcome of the Army Corps’ proposed
hydrographic survey of the river near Doubling Point around May 20. If the buildup of river-bottom
sand recently seen as jeopardizing the warship’s departure has been naturally washed away by
swells that come with spring runoff, pressure to dredge will lessen.

“The shoaling — especially at Doubling Point — is somewhat unpredictable,” William Kavanaugh, of
the Army Corps of Engineers, told The Times Record. “"Our plan is to survey the channel around the
middle of May to determine to what extent the runoff has affected the shoaling. There is a
possibility that the runoff has completely dispersed the shoaling. However, given what we’ve heard
about there being a lesser snowpack on the mountains this year, we have to err on the side of
caution and proceed as if there is still shoaling that we have to address.”

SA or SB

Members of the Legislature’s Environment and Natural Resources Committee voted this week to
table discussion of LD 1398 pending the outcome of the Army Corps’ research.

Included in the language of LD 1398, an omnibus bill proposing a multitude of tweaks to Maine
Department of Environmental Protection rules and designations, is what department officials
describe as a clarification of the river classification.

Opponents of the move deem it a “reclassification.” The standoff on verbiage is rooted in a

disagreement over what state environmental regulators 20 years ago intended when they most
recently classified the waters in the area.
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Department of Environmental Protection officials say their predecessors intended for the waters of
the Kennebec to be Class SB waters, and the language in LD 1398 aims to codify that
interpretation.

Representatives of several local groups — including the Friends of Merrymeeting Bay, Kennebec
Estuary Land Trust and Phippsburg Shellfish Committee — believe the waters in question have
always been the more restrictively regulated Class SA waters, in which the discharge of dredging
spoils would be illegal.

“Our position is that what we are doing in LD 1398 is a correction,” Patricia Aho, deputy
commissioner of the Department of Environmental Protection, told The Times Record. “"We believe
that the intent in 1989 and 1990, based on the documentation and testimony we have, was to
make the waters in the Popham Beach area SA, and going upriver, SB. And if you look at how the
department has been managing the river over the past several years, it's obvious the department
has always considered this area SB.”

Jon Fitzgerald, vice president and general counsel for BIW, agreed, telling The Times Record that
the shipyard has done almost annual dredging projects of smaller scales than what’s being
proposed at Doubling Point, and state regulators have routinely dealt with the projects as though
the waters are Class SB.

Department documents clearly indicate that tidal waters east of longitude 69-degrees-50-minutes-
05-seconds west, and west of longitude 69-degrees-47-minutes-00-seconds west — a stretch that
spans the ocean face of Popham Beach — are Class SA waters.

The documents do not include latitudinal boundaries for the Class SA patch, however, and if the
east-west parameters are extended infinitely in the north-south directions, the encompassed waters
would include the Phippsburg side of the Kennebec. Steve Hinchman, an attorney representing the
opponents of the August dredging project, said that’s what state officials had in mind when they
drafted the documents in 1990.

“(If followed upriver, the SA water boundaries) capture high value clam flats on the western shore
of the river, and since that designation was made, those have been cleaned up,” Hinchman said.
“Consistent with the SA designation, Phippsburg has gone out and prohibited overboard discharges
in these waters. To them, it's very important. It's an important piece of maintaining and protecting
the natural resource based economy. When you dump in the river, it buries clam flats and lobster
traps, and leaves spoils washing up on the shores.”

Bob Cummings, a longtime member of the Phippsburg Shellfish Committee and a former town
selectman, recalled the time period in which the water classifications were established by state
regulators.

“As a board 20 years ago, selectmen ... strongly urged the upgrading of the river to SA,” Cummings
wrote in testimony prepared last month for the Legislature’s Environment and Natural Resources
Committee. "Now we are being told, belatedly, that the reclassification was just a mistake, a
mistake so heinous that it doesn’t even warrant having the DEP board follow the state law that
requires public hearings in or near the communities affected by water classification changes.”

BIW'’s Fitzgerald countered that the eastern longitude provided in the 20-year-old documents
intersects with a bar of land reaching into the mouth of the river, creating a natural northern
boundary and rendering a state latitudinal boundary unnecessary. In documentation describing
water classifications elsewhere in the state, Fitzgerald said, the language clearly refers to “tidal
waters of the river” when the intention is to include waters upriver as well.

Such a reference is missing regarding the Kennebec, he said. Seemingly undisputed in the debate
over LD 1398 is the fact that the Georgetown side of the river flows with waters classified as SB.

“It would be illogical, if not impossible, to manage a river where one side is SA and one side is SB,”
Aho said.

To the river go the spoils
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The decision before the legislative committee is whether to endorse the omnibus bill as is,
cementing the waters in question as Class SB waters, or to pull that issue from the bill and debate it
as part of separate legislation.

Hinchman said that even if the Phippsburg side of the Kennebec is ultimately declared to be SB,
opponents of the in-river dredging disposal have a legal argument on their side. He said studies
show the water quality on both sides of the river to reach SA standards, begging the question of
whether the river waters can legally be considered anything less.

Hinchman added that even in Class SB waters, activity deemed detrimental to the environment is
prohibited.

“There are valid arguments you can’t dump in class SB waters, and we’re going to make those
arguments,” Hinchman said. “There’s nothing good to be gained by this ‘clarification,” only harm.
The time has come to stop dumping dredge spoils in the middle of the river. It keeps the channel
open, but it drives out all the other uses, and that’s not fair.”

Even the question of whether dredging is detrimental to the environment is contested.

The proposed August dredging project involves moving 70,000 cubic yards of sediment from spots
near Doubling Point and Popham Beach, and depositing the spoils off the shore of Popham Beach at
a location known as Jackknife Ledge, as well as in-river at a site along the so-called Kennebec
Narrows.

In speaking with The Times Record, Fitzgerald echoed a statement made by the Army Corps’
Kavanaugh at a Feb. 24 public hearing on the dredging project held in Phippsburg, saying that more
than 98 percent of the dredging spoils is made up of sand — not the thicker sediment believed to be
most detrimental to maturing shellfish populations.

Dredging, said Fitzgerald, has a similar effect on the river water as a heavy rainstorm, which
temporarily kicks up sand, but has little longterm effect.

Stephen Dickson, a geologist with the Maine Department of Conservation, wrote in an email to a
colleague that disposing of the dredge spoils in-river would likely be favorable to transporting the
material offshore or bringing it upland. He wrote that the river-bottom sands following the water
flow naturally replenish the sandy Popham Beach at the mouth of the Kennebec.

“Permanent removal of large volumes of sand from portions of the river near Bath could possibly
affect Popham Beach in the future,” Dickson wrote, in part. "Disposal of sand within the Kennebec
River is certain to avoid and minimize long-term beach impacts.”

Hinchman acknowledged Dickson’s argument, but argued it’s one thing for the sands to be carried
to the beach by natural means, and another for humans to recreate the process unnaturally.

“Their idea is that you need to keep the dredge spoils in the river to replenish the beach,” Hinchman
said. “But what dredging does is artificially creates those conditions on clean, non-high weather
days. You're essentially taking the normally clean-water month of August and turning it into a
particularly nasty and stormy March, according to the water quality conditions. The problem with
dredging is it overloads the system. You're taking one of the cleanest months of the year from a
water quality perspective and making it one of the dirtiest.”

Navy perspective

Cmdr. Tate Westbrook, commanding officer of DDG-111, said even if the Army Corps’ hydrographic
survey reports that the sand buildup receded, he hopes the dredging project will continue on as
planned.

He said even sailed away as light as possible, the destroyer will need 29 feet of water depth to get
out of the river. Without the troublesome shoaling observed recently at Doubling Point, Westbrook
said the channel there has an average depth of about 27 feet. The highest of high tides adds
between six or seven feet, which allows Navy warships to pass.
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“Until I see a dredge in the river at that spot, I will continue to be concerned,” Westbrook said.

When the DDG-111 navigated out to the Atlantic Ocean on a previous occasion for sea trials,
Westbrook said ship operators observed a sonar depth between the bottom of the 9,000-ton
destroyer and the river floor to be two feet. That’s way too close for comfort, he said.

"I would characterize the Kennebec River transit as one of the most challenging navigation details
one would be asked to do in the Navy,” Westbrook told The Times Record. "Compared to other
transits going into foreign or domestic ports or Navy ports around the world, the twists and turns
make it already one of the most challenging navigation details we might face.

“The concern is that anything shallower than 29 feet, and we’'ll touch bottom,” he continued.
“Touching bottom is bad. I'm the captain of a $1 billion asset, and I'm in charge of 275 sailors’
lives, and safely getting the ship down the river and protecting the environment is first and
foremost in my mind.”

Westbrook described himself as an “environmentalist” and acknowledged that “the last thing I want
to do is mess up somebody’s fishery.”

But he said rolling the dice with shallow water — or by navigating the ship in deeper waters to the
east of the federally designated channel, but closer to the shore, as some have suggested — risks
an even greater environmental disaster than the dredging project is claimed to be.

“The one thing that hasn’t been discussed is a situation where I'm steaming down the river in my
ship in a nonstandard, abnormal and high risk (condition), and I'm transiting that much closer to a
rock bottom,” Westbrook said. “If, God forbid, I happen to touch bottom not on a soft sandy spot,
but a sharp granite spot, and that rips open the hull plating of my ship, it’s no longer just
speculation about the environmental impact. Who knows what the public impression would be if 500
gallons, 1,000 gallons or 10,000 gallons of fuel are discharged into the river following a grounding?”

Solutions?

While all eyes will be on the Army Corps’ hydrographic survey later this month, the battle over the
designated water classification of the Kennebec River, and whether the disposal of in-river dredge
spoils should ever be allowed again, will likely press on regardless of the results.

The urgency with which that battle is waged may be lessened if the Army Corps decides the
proposed August dredging is not needed.

Ed Friedman, president of the Friends of Merrymeeting Bay, hopes the question of whether the
eastern Kennebec is Class SA or SB can be discussed without the looming deadline of an August
dredge.

“We are not here to argue against dredging, but to suggest all parties could have their objectives
met through a series of project changes to be made outside of this legislation and without the
proposed (classification) downgrade,” he wrote in testimony submitted to the Natural Resources
Committee.

Among the variables at play are the levels at which the dredging takes place — could an amount
less than 70,000 cubic yards, but enough to get the DDG-111 through, be removed, Friedman
pondered recently — and where the spoils are dumped. Hinchman suggested using an approved
dredge disposal site off the coast of Portland in the immediate future to avoid any damage to clam
flats and lobster traps.

For the Army Corps and BIW, the costs associated with either of the two suggestions are
problematic.

Kavanaugh told attendees of the Feb. 24 public hearing that it’s not cost-effective for the Army
Corps to move the dredging equipment to Maine for multiple small dredging jobs, compared to one
project which will deepen the channel for several years. The last time the Army Corps dredged near
Doubling Point was 2003, he said.
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Fitzgerald said that to transport dredging spoils to a location off the coast of Portland during the
shipyard’s regular, smaller scale dredges would increase the costs of the projects “five- or sixfold.”

“For the Army Corps, they don't have a lot of money to come dredge, so they want to come up and
do five to seven years’ worth of dredging at once,” Hinchman said. “"Well, you can’t do that to these
people in August. Now is not the time to overdredge. There has to be a solution that allows for the
rest of the uses of the river to continue with the least amount of impact.”
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